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Famly law -- Children -- Abduction -- Acqui escence --
"Acqui escence” in context of Article 13(a) of Hague
Convention on the Cvil Aspects of International Childhood
Abduction constitutes subjective consent determ ned by words
and conduct which establishes the acceptance of, or
acqui escence in, child s renoval or retention -- Mther and
children came to Ontario from G eece on return tickets |eaving
nost of their belongings in Geece -- Father pronptly brought
appl i cation under Hague Convention after being served with

nmot her's custody application -- Evidence established that
fat her consented to renoval of children from G eece for holiday
but did not consent to or acquiesce in their retention in
Ontario -- Hague Convention on the CGvil Aspects of

I nternational Child Abduction, Can. T.S. 1983, No. 35, Article
13(a).

The parties had two children who were habitually resident in
G eece. The nother and children flew from Athens to Toronto in
April 2000 to visit the nother's famly. Their return flight
was prepaid, and nost of their belongings were left in Athens.
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The younger child's christening in Athens, originally schedul ed
for July 2000, was reschedul ed for Septenber 2000. In July
2000, the father was served with a statenment of claimin which
t he not her sought custody of the children. In August 2000, he
filed an application under the Hague Convention on the G vil
Aspects of International Child Abduction ("the Hague
Convention"). Relying on Article 13(a) of the Hague Conventi on,
the nother submtted that the father consented to, or

acqui esced in, the renoval of the children from G eece and
their retention in Ontario. The applications judge held that
Article 13(a) of the Hague Convention did not apply as the

not her did not establish that the father consented to, or

acqui esced in, the children's retention in Ontario. In reaching
t hat conclusion, she had regard to the fact that nother and
children travelled to Ontario on return tickets, that their

bel ongi ngs were |l eft behind in Geece, and that the father
comenced the application pronptly after he realized that the
nmot her intended to stay in Ontario. The return of the children
to G eece was ordered. The nother appeal ed.

Hel d, the appeal should be dism ssed.

The applications judge's decision was entitled to deference
and shoul d not be set aside unless she applied the wong | egal
princi pl es or made unreasonabl e findings of fact.

The words "consent" and "acqui esce"” as used in Article 13(a)
of the Hague Convention should be given their ordinary meaning.
"Consent" and "acqui escence" are related words. To "consent"”
is to agree to sonething, such as the renoval of children from
their habitual residence. To "acquiesce" is to agree tacitly,
silently or passively to sonething such as the children
remaining in a jurisdiction which is not their habitual
resi dence. Thus, acquiescence inplies unstated consent.

Acqui escence i s subjective consent determ ned by words and
conduct, including silence, which establishes the acceptance
of , or acquiescence in, a child s renoval or retention. To
establish acqui escence in the context of Article 13(a) of the
Hague Convention, the nother had to show sonme conduct of the
fat her which was inconsistent with the sunmmary return of the
children to their habitual residence. To trigger the
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application of the Article 13(a) defence, there nust be clear
and cogent evidence of unequivocal consent or acqui escence. The
evi dence was clear that the father agreed to the nother's
departure for Ontario with the children for a vacation, and
that he agreed that their vacation be extended. The evi dence
that the father consented to the children's renmoval from G eece
passed the clear and unanmbi guous test. However, the nother
failed to establish by a preponderance of evidence that the
father consented to, or acquiesced in, the children remaining
in Ontario. The applications judge applied the correct | egal
principles and her findings on the Article 13(a) issues of
consent and acqui escence were not unreasonabl e.

A. (Mnors) (Abduction: Custody Rights), In re, [1992] Fam
106 (B.C.C A ); A Z (Mnors) (Abduction: Acquiescence), In re,
[1993] 1 F.L.R 682 (C.A); H and others (Mnors), In re,
[1996] H. L.J. No. 43; ML.L.C. v. J.L.RR, [1997] RD.F.

754 (Que. Sup. C.); New Brunsw ck (Attorney Ceneral) v.

Maj eau- Parsad, [2000] N.B.J. No. 363 (QB.); P. v. P
(Abduction: Consent or Acqui escence), [1997] 3 F.C. R 550
(H CG. Fam Div.), affd, unreported March 6, 1998 (C A );

S. (Mnors) (Abduction: Acquiescence), Inre, [1994] 1 F.L.R
819 (C. A ), consd

O her cases referred to

Carter v. Brooks (1990), 2 OR (3d) 321, 41 OA C 389, 77
D.L.R (4th) 45, 30 RF.L. (3d) 53 (C.A); Finizio v. Scoppio-
Finizio (1999), 46 OR (3d) 226, 179 D.L.R (4th) 15, 1
R F.L (5th) 222 (C A ); Friedrich v. Friedrich, 78 F.3d 1060
(6th Cr. 1996); CGottardo Properties (Done) Inc. v. Toronto
(Gty) (1998), 162 D.L.R (4th) 574, 46 MP.L.R (2d) 309
(Ont. C A); Mdhurst v. Markle (1995), 26 OR (3d) 178, 17
R F.L. (4th) 428 (Gen. Div.); Pesin v. Osorio-Rodriguez, 77 F
Supp. 2d 1277 (S.D. Fla. 1999); R, Inre, [1995] 1 F.L.R 716
(H.L.); Thomson v. Thonson, [1994] 3 S.C.R 551, 92 Man. R
(2d) 161, 107 D.L.R (4th) 695n, 163 NR 69, 79 WA C. 81
[1994] 5 WWR 153, 50 RF. L. (3d) 145n, 6 RF. L. (4th)

290; W (V.) v. S. (D.), [1996] 2 SSC R 108, 134 D.L.R (4th)
481, 196 N.R 241
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Statutes referred to

Children's Law Reform Act, R S. O 1990, c. C 12, s. 46(2)

Treati es and conventions referred to

Hague Convention on the Cvil Aspects of International Child
Abduction, Can. T.S. 1983, No. 35, Preanble, Arts. 1, 3, 12,
13

APPEAL from a judgnment granting an application under the
Hague Convention on the Cvil Aspects of International Child
Abduct i on.

Mal col m C. Kronby, QC., for appellant.
Sandra Meyrick, for respondent.

The judgnent of the court was delivered by

[1] OSBORNE A.C.J.QO.: -- This appeal arises out of an
application made by the respondent father under the Hague
Convention on the Cvil Aspects of International Child
Abduction, Can. T.S. 1983, No. 35 ("the Hague Convention") [as
inplemented in Ontario in the Children's Law Reform Act, R S. O
1990, c¢c. C 12, s. 46, Sched.]. The central issue on the appeal
is whether the applications judge was correct in ordering the
return of the father's two children to Greece, their place of
habi t ual residence.

[ 2] The appel |l ant nother contends that the order of return
shoul d not have been made. She submts that the father
consented to, or acquiesced in, the renoval of the children
from Geece and their retention in Ontario. She relies on
Article 13(a) of the Hague Convention, which provides:

Despite the provisions of the preceding Article, the
judicial or admnistrative authority of the requested State
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is not bound to order the return of the child if the person,
institution or other body which opposes its return
establishes that:

(a) the person, institution or other body having the
care of the person of the child was not actually
exercising the custody rights at the tinme of
removal or retention, or had consented to or
subsequent |y acqui esced in the renoval or
retention;

(Enmphasi s added)

Fact ual Background

[ 3] The evidence on the father's Hague Convention application
was entirely by affidavit. None of the deponents were cross-
exam ned. M. Katsigiannis ("the father") and Ms. Kottick-
Katsigiannis ("the nother") were married in Toronto on
Decenber 18, 1992. They have two children, Ariana Katsigiannis,
born in Greece on February 5, 1998 and Evan Katsigi annis, born
in Toronto on Septenber 15, 1999.

[4] After their marriage, the parties noved to Athens, G eece
where the father, a | awer, practises corporate and conmerci al
| aw.

[ 5] When the not her becane pregnant with her second child,
she and the father agreed that she should return to Canada for
the latter part of her pregnancy and the birth. Accordingly,
the nother returned to Canada in early June 1999 wth Ariana,
and gave birth to Evan on Septenber 15, 1999. Because of
respiratory problens Evan encountered shortly after birth, her
return to Athens with both of the children was del ayed until
Decenber 1, 1999.

[6] After the nother returned to Athens in Decenber 1999, her
already fragile relationship with the father appears to have
further deteriorated. One cause of the parties' marital
problens was the father's alleged rel ationship wi th anot her
woman and his refusal to end that relationship.
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[7] On April 23, 2000, the nother and the children flew from
Athens to Toronto to visit the nother's famly. The father did
not object to this trip. The nother and children flew to
Toronto on a return or an open ticket. In either case, their
return flight was prepaid. The nother left a |arge part of her
bel ongings in Athens, as well as much of the children's
cl ot hing, toys and ot her possessions. This is evidenced by the
nmother's witten demand that a significant nunber of her and
the children's personal itens be returned to her in Ontario.
Al'l of this suggests that the nother intended to return to
Greece with the children, and that the father expected her to
return with the children.

[8 In June 2000, the father flew from Athens to Toronto on
G eek governnent business and to spend sone tinme with his
famly. During his visit, the nother and the father net for a
weekend in New York. The father clainmed the weekend was an
anni versary cel ebration. According to his evidence, at that
time the plan was that the nother and children would return
with the father to G eece at the end of the nonth. |Instead, at
the nother's request, the father agreed that she and the
children would stay in the Toronto area with her famly for a

short tinme |longer. The anmended plan, at least fromthe father's

standpoint, was that the nother and children would return to
Athens in md-July 2000, when what he described as their
"extended vacation" was over. Because of this extended
vacation, Evan's christening in Athens, originally schedul ed
for July 2000, was re-schedul ed for Septenber 2000.

[9] The nother's evidence was that her April 23 trip from
Greece to Canada foll owed an agreenent to separate. She said
that the father had agreed to accept a separation after

refusing to termnate his five-year extra-marital relationship

She stated that, "I left Geece with the children on April 23,
2000. It was clear at that time that we were separating

our separation and ny return to Canada was a matter of
mut ual acqui escence and consent."”

[10] The nother said that the father cane to Toronto on
busi ness in May and stayed at a hotel. They net to discuss the
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separation. It ended by himsaying that she would be hearing
fromhis | awyer.

[ 11] According to the nother, on the June 23 weekend, she and
the father net in New York to explore the possibility of
reconciliation. The father refused to give up his extra-marital
relationship and the wife refused to reconcile unless he did.
He told her not to cone back. This was confirned in a separate
affidavit by a friend of the parties who was with themin New
Yor k.

[12] By contrast, the father clained that there was never any
di scussi on about separation after April 23, 2000, when the
nmot her and children were in Ontari o.

[13] The father arranged to return to Toronto on August 2,
2000. He planned to go to the nother's famly's cottage in
Sault Ste. Marie, Ontario. However, to what the father
described as his "utter astonishnent”, on July 31, 2000, he was
served with a statenent of claimin which the nother sought
custody of Ariana and Evan. The custody claimwas issued in
Ontario on July 19, 2000. Once served with the custody claim
the father responded quickly. He retained counsel and notified
the nother of his position. On August 10, 2000, counsel for the
father wote to counsel for the nother setting out the father's
position:

We take the position that the children should be returned to
Greece and that this matter nust be resol ved where the
children ordinarily reside.

The Hague Conventi on

[14] The father's Hague Convention application was filed in
Greece on August 21, 2000. In it the father invoked Article 3
of the Hague Convention. He contended that the children had
been wongfully retained by their nother in Ontario and that
such retention constituted the wongful renoval or retention of
the children within the neaning of Article 3 of the Hague
Convention. He thus sought the return of the children under
Article 12 of the Hague Conventi on.
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[ 15] The Hague Convention has been part of the law of Ontario
since 1983. See Children's Law Reform Act, R S. O 1990, c
C. 12, s. 46(2). Since June 1993, G eece has been a Hague
Convention Contracting State. The principles underlying the
Hague Convention are clearly set out in its preanble:

The States signatory to the present Conventi on,

Firmy convinced that the interests of children are of
paranmount inportance in matters relating to their custody,

Desiring to protect children internationally fromthe
harnful effects of their wongful renoval or retention and to
establish procedures to ensure their pronpt return to the
State of their habitual residence, as well as to secure
protection for rights of access,

Have resol ved to conclude a Convention to this effect, and
have agreed upon the foll ow ng provisions:

[16] The Convention's objects are set out in Article 1:

The objects of the present Convention are:

(a) to secure the pronpt return of children wongfully
removed to or retained in any Contracting State;
and

(b) to ensure that rights of custody and of access
under the law of the Contracting State are
effectively respected in the other Contracting
St at es.

[17] Enmbedded within the objects of the Hague Convention is
the deterrence of abduction. The automatic return of children
who have been unlawfully renoved or retained is presuned to
acconplish this objective. See W (V.) v. S. (D.), [1996] 2
S.C.R 108 at para. 36, 134 D.L.R (4th) 481.

[18] Article 3 deals with the wongful renoval or retention
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of children:

The renpval or the retention of a child is to be consi dered
wr ongf ul where:

(a) it is in breach of rights of custody attributed to
a person, an institution or any other body, either
jointly or alone, under the law of the State in
which the child was habitually resident imediately
before the renoval or retention; and

(b) at the tine of renoval or retention those rights
were actually exercised, either jointly or al one,
or woul d have been so exercised but for the renova
or retention.

The rights of custody nentioned in sub-paragraph (a) above,
may arise in particular by operation of |aw or by reason of a
judicial or adm nistrative decision, or by reason of an
agreenent having |l egal effect under the |aw of that State.

[ 19] For purposes of this appeal, it is acknow edged that the
children are habitually resident in Geece and that the father

at material tinmes exercised a shared right of custody according

to Geek law. He thus had standing to bring a Hague Conventi on
application under Article 3.

[20] Article 12 provides for the return of children who are
wrongfully renoved or retained in accordance with Article 3:

Where a child has been wongfully renoved or retained in
terms of Article 3 and, at the date of the commencenent of
t he proceedi ngs before the judicial or admnistrative
authority of the Contracting State where the child is, a
period of |ess than one year has el apsed fromthe date of the
wrongful renoval or retention, the authority concerned shal
order the return of the child forthwth.

[21] Article 13 limts the application of Article 12, and
thus gives the all eged abducting parent a defence, in two
di screte circunstances:

2001 CanLll 24075 (ON CA)



Despite the provisions of the preceding Article, the
judicial or admnistrative authority of the requested State
is not bound to order the return of the child if the person,
institution or other body which opposes its return
establishes that:

(a) the person, institution or other body having the
care of the person of the child was not actually
exercising the custody rights at the tinme of
removal or retention, or had consented to or
subsequent |y acqui esced in the renoval or
retention; or

(b) there is a grave risk that his or her return woul d
expose the child to physical or psychol ogical harm
or otherwi se place the child in an intol erable
si tuati on.

The Parties' Positions and the Judgnment Bel ow

[ 22] The parties' positions and the applications judge's
reasons can be briefly summari zed. The father contends that
al t hough he consented to the children travelling to Ontario
from Greece, he did not consent to, or acquiesce in, their
retention in Ontario. Apart fromhis subjective intention,
which is clearly set out in his affidavit evidence, he submts
that nothing he did or said could be taken as an unequi vocal
consent to, or acquiescence in, the children's retention in
Ontari o.

[ 23] By contrast, the nother contends that she separated from
the father when she |eft Greece on April 23, 2000 and that the
fat her accepted the separation, and that the children would
remain in Ontario with their nother. Invoking Article 13(a) of
t he Hague Convention, she submts that the father consented to,
or acquiesced in, the children's renoval from G eece or that he
consented to, or acquiesced in, their retention in Ontario.

[ 24] For reasons that follow, | think that the father did
consent to the children's renoval from G eece, but he did not
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consent to, or acquiesce in, their retention in Canada. Thus,
concl ude that the applications judge was correct in allow ng
the father's Hague Convention application.

[25] After finding that the children were habitually resident
in Geece, the applications judge considered Articles 3 and
13(a) of the Hague Convention. She concluded that the children
shoul d be returned to Greece unless the nother could establish
that the father had consented to, or acquiesced in, their
retention in Ontario as in accordance with Article 13(a) of the
Hague Conventi on.

[ 26] After reviewi ng the evidence, the applications judge
found that Article 13(a) of the Hague Convention did not apply.
She found that the nother did not establish that the father
consented to, or acquiesced in, his children's retention in
Ontario. Thus, she ordered the return of the children to G eece
on conditions which, with one exception (which will be
di scussed at the end of these reasons), are not in issue.

[ 27] The nother takes issue with the applications judge's
finding that she had not brought herself within Article 13(a)
of the Hague Convention. The nother's subm ssions focus
primarily on the father's credibility. She does not contend
that there was no evidence to support the applications judge's
concl usion. She accepts that there was such evi dence, but
submts that the applications judge should not have believed
it. The nother's position on the father's credibility is
summari zed in para. 11 of her factum

It is submtted that the respondent in appeal [the father]
si nply cannot be believed when he denies that the separation
was a matter of consent or subsequent acqui escence.

[ 28] In support of her subm ssions on the issue of the
father's credibility, the nother refers to the father's deni al
of both a long-term adulterous relationship and the nother's
accusation that he infected her with a sexually transmtted
di sease. She contends that the father's credibility was
i npugned on these issues and that his assertion he did not
consent to, or acquiesce in, the children's retention in
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Ontario should therefore not be believed. She also submts that
the father's failure to comence his Hague Convention
application until he was served with the nother's custody claim
suggests that he acquiesced in the children remaining in
Ontario.

[ 29] The applications judge made no findings on the
collateral issues of the father's credibility and the nother's
venereal disease. Instead, she |ooked to the evidence that she
felt was nore directly connected with the issue of consent and
acqui escence. In her reasons [at paras. 7 and 12], she said:

There is no evidence before ne to support a finding that
there is a grave risk that the children's return woul d expose
them to physical or psychol ogical harm or otherw se place
themin an intolerable situation. [See Note 1 at end of
docunent ]

| make no findings with respect to the adultery and the fact
of the husband's or wife's credibility on the issue. However,
having regard to the facts that the wife's and children's
tickets were return tickets, all of the children's and the

wi fe's belongings were | eft behind in Geece when she cane to
Canada, and the husband commenced this application pronptly
after he realized the wife intended to stay, | concl ude that
the wife did not informher husband of her intentions to stay
in Canada nor did he consent or acquiesce to the children's
removal from Greece or retention in Ontario.

Anal ysi s and Concl usi on

[30] | begin with the standard of appellate review Wile the
applications judge heard no oral evidence, and therefore this
court is in just as good a position to assess the evidence as
she was, this appeal is nonetheless not a rehearing or a de
novo review of the evidence as if no decision had been nade by
the applications judge. See Carter v. Brooks (1990), 2 OR
(3d) 321 at pp. 329-30, 30 RF.L. (3d) 53 at p. 64 (C. A).

[31] The applications judge's decision is entitled to
deference and should not be set aside unless she applied the
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wrong | egal principles or made unreasonabl e findings of fact.
This standard of review applies even though this is an appeal
froma decision made on an entirely witten record. See
Gottardo Properties (Done) Inc. v. Toronto (City) (1998), 162
D.L.R (4th) 574, 46 MP.L.R (2d) 309 (Ont. C. A).

[32] As authorities such as Thonson v. Thonson, [1994] 3
S.C R 551, 92 Man. R (2d) 161, nmake clear, a Hague Convention
application does not engage the best interests of the child
test -- the test that is universally and consistently applied
in custody and access cases. Hague Convention contracting
states accept that the courts of other contracting states wll
properly take the best interests of the children into account.
See Medhurst v. Markle (1995), 26 OR (3d) 178, 17 R F.L.

(4th) 428 (Gen. Div.) and Finizio v. Scoppio-Finizio (1999),

46 OR (3d) 226, 1 RF. L. (5th) 222 (C. A'). Thus, where there
has been a wongful renoval or retention, and no affirmative
defence is established within the neaning of the Hague
Convention, such as consent or acqui escence under Article
13(a), the children nmust be returned to their habitual
residence. In the circunstances of this case, the children nust
be returned to Greece so that the issue of their custody can be
determined in accordance with the | aw of G eece.

[ 33] Under the Hague Convention, if the renoval of the
children fromtheir habitual residence was consented to, there
has been no breach of custody rights unless the children's
retention in their non-habitual residence extends beyond the
limts of the consent to their renoval. It is, of course,
possi bl e that a parent may consent to, or acquiesce in, the
retention of the children in their non-habitual residence after
the period of consent to their renoval has ended. This is what
t he not her says occurred here.

[34] There are few Canadi an authorities dealing with the
consent/ acqui escence provision of Article 13(a) of the Hague
Convention. In ML.L.C. v. J.LLRR, [1997] RD.F. 754 (Que.
Sup. Ct.), the applications judge considered the issue of
acqui escence agai nst a factual background which by any
reasonabl e standard woul d suggest that the nother's conduct did
not constitute acqui escence. In that case, the nother went to
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extraordinary |lengths to pursue the whereabouts of her son.
Thi s perhaps explains why the applications judge's reasons do
not consider the proper application of Article 13(a) of the
Hague Convention in any depth.

[35] I'n New Brunswi ck (Attorney Ceneral) v. Majeau-Parsad,
[2000] N.B.J. No. 363 (QB.), the nother and father were
l[iving in New Zeal and in an unstable relationship. The nother's
parents purchased return airline tickets for the nother and
child so that they could fly to Moncton, New Brunsw ck where
the nother's parents resided. Wen the nother was served with a
Hague Convention application, she raised three defences
avai | abl e under the Hague Convention, one of which was that the
father acquiesced in the child remaining in New Brunsw ck. The
not her's contention that the father acquiesced in the child's
retention was rejected. Robichaud J. held that while the nother
did not wongfully renove the child from New Zeal and, by August
1999, she had wongfully retained the child in New Brunswick in
violation of the father's equal custodial rights in New
Zeal and. Followi ng the decision of the British Court of Appeal
inlnre A (Mnors) (Abduction: Custody Rights), [1992] Fam
106, the application s judge applied a subjective test to
resolve the factual issue of acquiescence under Article 13(a).
He concluded that, as a matter of fact, the father did not
acquiesce in his child remaining in New Brunswi ck. The child
was therefore ordered to be returned to New Zeal and.

[ 36] A nunber of cases in England provide sone assistance on
the proper interpretation of Article 13(a) of the Hague
Convention. Until relatively recently, the approach to be
foll owed was governed by a trilogy of cases: In re A, supra;
Inre A Z (Mnors) (Abduction: Acquiescence), [1993] 1 F.L.R
682; and Inre S. (Mnors) (Abduction: Acquiescence), [1994] 1
F.L.R 819 (C. A ). These cases establish that acqui escence
requi res evidence fromthe all eged abducting parent of sone
conduct on the part of the wonged parent which is inconsistent
with the summary return of the child to the place of [the]
child s habitual residence. Summary return, |ooked at
generally, is the relatively imedi ate, as opposed to the
eventual, return of the child. According to these cases,
acqui escence for the purpose of Article 13(a) may be active or
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passi ve. Active acqui escence involves sone step by the
aggrieved parent that is denonstrably inconsistent with

i nsi stence on the sunmmary return of the child to the place of
the child s habitual residence. Passive acqui escence occurs
when the aggrieved parent allows enough tine to pass w thout
insisting on summary return. The length of tinme that nust pass
bef ore acqui escence will be found wll depend on the

ci rcunst ances of each case.

[37] Beginning with In re H and others (Mnors), [1996]

H L.J. No. 43, the House of Lords, in considering the
application of Article 13(a) of the Hague Convention, rejected
the characterization of acqui escence as being either active or
passi ve and substituted a strict subjective test with one
exception, which they descri bed as extraordinary.

[38] InInre H, Lord Brown-WIkinson set out several

principles to guide the proper interpretation of "acqui escence"

in the context of Article 13(a) of the Hague Convention. He
stated that the test is entirely subjective. That is, the
answer to the question whether a parent has acquiesced in the
renmoval or retention of a child will depend on that parent's

state of mnd -- not the outside world' s perception of the
parent's intentions. Lord Brown-WI ki nson noted that his
approach -- the subjective intention approach -- is consistent

with the one adopted in both the United States and France. In
concluding, he referred with approval at para. 25 to Mllett
L.J.'s coomments inlInre R, [1995] 1 F.L.R 716 (H L.) at p.
733:

Acqui escence is a question of fact. It is usually to be
inferred fromconduct; but it may, of course, be evidenced by
statenents in clear and unanbi guous terns to the rel evant

ef fect.

(Enmphasi s added)

[39] Lord Brown-W 1 ki nson added at para. 35 that "attenpts by
the wonged parent to effect a reconciliation or to reach an
agreed voluntary return of the abducted child" will not
general ly constitute acqui escence for Hague Convention
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purposes. He also stated at para. 42 that "[t]he trial judge,
in reaching his conclusion on that question of fact [the
consent or acqui escence question of fact] will no doubt be
inclined to attach nore weight to the contenporaneous words and
actions of the wonged parent than to his bare assertions in

evidence of his intention. . . . [t]hat is a question of the
wei ght to be attached to evidence and is not a question of
law'. | agree with this observation.

[ 40] The exception that Lord Brown-W I ki nson carved out of
the subjective test at para. 42 arises:

[w] here the words or actions of the wonged parent clearly
and unequi vocal ly show and have |l ed the other parent to
believe that the wonged parent is not asserting or going to
assert his right to the summary return of the child and are
i nconsistent with such return, justice requires that the

wr onged parent be held to have acqui esced.

[41] Thus, even if a wonged parent has never in fact
acqui esced in the child s renoval or retention, if he or she
has said or done sonmething which is clearly and unequivocal ly
inconsistent wwth the summary return of the child, the wonged
parent's actual subjective intention wll be disregarded.

[42] This exception has no application in this case. Even if

| were to accept the nother's version of what happened in New
York, that is, that the father told her not to cone back if she
was not prepared to accept his affair, it cannot be said that
he clearly agreed that she and the children not return to
Greece or that he acquiesced in that arrangenent. He may have
been suggesting that once back in Geece, she not return to
l[ive with him The father's words and actions, which included
t he post ponenent of Evan's christening in Greece to Septenber,
coul d not have led the nother to reasonably believe that the
father was not going to assert his right to the sunmary return
of his children. Indeed, as | have noted, when the father first
determ ned what the nother's plans for the children were (when
he was served the nother's Ontario custody clainm, he quickly
| aunched hi s Hague Convention application.
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[43] P. v. P. (Abduction: Consent or Acquiescence), [1997] 3
F.CR 550 (H &. Fam Dv.), affd, unreported, March 6, 1998
(CA)), is arelatively recent case which adopts and
el aborates on the approach of Lord Brown-WIlkinson inlInre H
In affirmng the decision of the H gh Court, Hale J. for the
Court of Appeal explained that when considering whether a
parent consented to the renoval of a child under Article 13(a),
the court nust determ ne whether, as a matter of fact, the
applicant parent intended to and did give unconditional consent
to the renoval of the child. In P. v. P., the Court of Appea
held, at p. 555 F.C. R, that although consent does not have to
be evidenced in witing or expressly stated, it nmust "anobunt to
cl ear and cogent evidence of an unequivocal consent”. | see no
reason not to require acqui escence to neet the sane standard.

[ 44] Hague Convention authorities in the United States
generally follow the subjective approach adopted by the House
of Lords in England (and in Canada by Mj eau-Parsad, supra). In
Friedrich v. Friedrich, 78 F.3d 1060 (6th Cr. 1996), the 6th
Circuit Court of Appeals held that acqui escence under Article
13 is a question of subjective intent. The court stated at p.
1070:

[We believe that acqui escence under the Convention requires
either: an act or statenent with the requisite formality,
such as testinony in a judicial proceeding; a convincing
witten renunciation of rights; or a consistent attitude of
acqui escence over a significant period of tine.

[45] In Pesin v. Osorio-Rodriguez, 77 F. Supp. 2d 1277 (S.D.
Fla. 1999), the Florida Southern District Court held that a
father who filed a petition under the Hague Convention did not
acqui esce in the renoval of his children from Venezuel a. The
court adopted the test for acquiescence from Friedrich, and
cited the House of Lords' judgnent inInre H wth approval.
The court held that the petitioner had not acquiesced in the
removal of his children even though he was providing his wife
and children wth nonthly support paynents and tuition for the
children's private education in Florida when he was al so
attenpting to reconcile wwth his wife. The court found that the
provi sion of financial support does not necessarily constitute
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an unequi vocal intention to acqui esce.

[ 46] The words "consent” and "acqui escence" as used in
Article 13(a) of the Hague Convention should, in ny view be
given their ordinary neaning so that they will be consistently
interpreted by courts of Hague Convention contracting states.
In any case, | can see no |ogical reason not to give those
words their plain, ordinary neaning.

[47] "Consent" and "acqui escence" are related words. "To
consent" is to agree to sonething, such as the renoval of
children fromtheir habitual residence. "To acquiesce" is to
agree tacitly, silently, or passively to sonething such as the
children remaining in a jurisdiction which is not their
habi tual residence. Thus, acquiescence inplies unstated
consent .

[ 48] Subject to this observation, | agree with Lord Brown-
W ki nson' s approach and analysis in In re H supra. Wen

Lord Brown-W 1 ki nson said that "[a]cquiescence is a question of
t he actual subjective intention of the wonged parent, not the
outside world's perception of his intentions", he was, it seens
to me, really speaking of the wonged parent's consent to a
child s renoval or retention based on evidence falling short of
actual stated consent. That is what acqui escence is --
subj ective consent determ ned by words and conduct, i ncl uding
silence, which establishes the acceptance of, or acqui escence
in, achild s renoval or retention

[49] To establish acquiescence in the Article 13(a) Hague
Convention context -- "subsequently acquiesced in the renoval
or retention" -- the nother nust show some conduct of the
father which is inconsistent with the summary return of the
children to their habitual residence. In ny view, to trigger
the application of the Article 13(a) defence there nust be
cl ear and cogent evidence of unequi vocal consent or
acqui escence. In ny opinion, the evidence on which the nother
relies does not neet that test.

[ 50] The evidence is clear that the father agreed to the
not her's departure for Ontario with the children on April 23,
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2000, for a "vacation". He also agreed that their "vacation" be
ext ended. Consistent with that agreenent, he reschedul ed Evan's
christening fromJuly 2000 to Septenber 2000. The evi dence that
the father consented to the children's renoval from G eece
passes the clear and unanbi guous test.

[ 51] However, the issue here is not whether the father
consented to, or acquiesced in, the children's renpoval from
Greece. Rather, the issue is whether the applications judge was
correct in concluding that the father did not consent to, or
acqui esce in, the children's retention in Ontario in July 2000
once the nmother's plans for the children's future living
arrangenents becane clear to him

[ 52] The question whether the father consented to the
children remaining in Ontario is a question of fact. See In re
R, supra. The nother bears the burden of proof on the consent/
acqui escence issues. That is, she nust establish that
Article 13(a) of the Hague Convention applies. To discharge her
burden in the circunstances of this case, the nother nust
establish by a preponderance of evidence that the father
consented to, or acquiesced in, the children remaining in
Ontario with her. See P. v. P., supra.

[ 53] The applications judge revi ewed sone of the evidence in
her reasons. In doing so, she adverted [at para. 11] to the
issue of the credibility of the father's assertion that he did
not consent to, or acquiesce in, the children's retention in
Ontari o:

The Court is asked to conclude that the husband is |ying
about his lack of consent on the basis of evidence which the
wife submts is proof that the husband is |ying when he
denies his adultery.

[ 54] The applications judge made no finding with respect to
the father's alleged adultery. Instead, she | ooked to other
evidence to determ ne what the parties' actual intentions were.
Her findings in this regard are findings of fact. After her
review of the evidence, she concluded that:
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the wife did not informher husband of her intentions
to stay in Canada nor did he consent or acquiesce to the
children's renmoval from Canada for retention in Ontari o.

[ 55] The applications judge concl uded:

In the result, therefore, it is declared that the children
are being wongfully retained in Ontario by the respondent
and that such retention constitutes a wongful renoval or
retention of the children in Ontario within the nmeani ng of
Article 3 of the Hague Convention on the Cvil Aspects of
I nternational Child Abduction.

[56] There was, in ny opinion, anple evidence to support the
applications judge's conclusion. She took into account the
evidence (including the nother's attack on the father's
credibility) that, according to the nother, showed that the
fat her consented to, or acquiesced in, the children's retention
in Ontario. She applied the correct |egal principles and her
findings on the Article 13(a) issues of consent and
acqui escence are not unreasonabl e.

[ 57] For these reasons, | would dism ss the appeal with
costs.

[58] There are two further natters that deserve brief
coment. First, counsel have a different view of what the
applications judge neant when she inposed a condition
concerning the paynent of airfare for the nother and chil dren
for their return to Greece. | see no reason to attenpt to
resol ve that dispute. If the parties cannot agree on what the
applications judge intended, they should seek clarification
from her.

[ 59] Second, Hague Convention applications are typically
heard on affidavit evidence. Although a Hague Convention
application does not determ ne custody having regard to the
child s best interests, the child' s best interests should be
taken into account by ensuring that Hague Convention
applications are disposed of expeditiously. That consideration
mlitates in favour of Hague Convention applications being
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decided on a witten record, that is by affidavit evidence. In
general , Hague Convention applications should be nanaged so
that cross-exam nation on affidavits, if any, do not unduly
del ay the hearing of the application. If credibility is a
serious issue, consideration should be given to having the

evi dence of witnesses whose credibility is in issue (usually
the nother and father) heard viva voce.

Appeal dism ssed.

Not es

Note 1: This issue was raised below, but is not raised on
this appeal. It is accepted that Article 13(b) of the Hague
Convention has no application. That is to say it does not
provi de a basis upon which to deny the father's application
to return the children to G eece.
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